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Court of Appeals of the District of Columbia 


No. 5869. 


Eugene A. Hellman, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 47048. 

Eugene A. Hellman 
v. 

Commissioner of Internal Revenue, 

For Taxpayer: B. B. Pettus, Esq.; Wilton |I. Wallace, 
Esq. ! 

For Commissioner: W. R. Lansford, Esq. 


1930. 
J an. 17. 

“ 18. 
Mar. 1. 
“ 12 . 

1932. 
Feb. 5. 
“ 5 . 

Apr. 6. 


May 6. 
“ 19. 
July 15. 


Docket Entries . 


Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of petition served on General Counsel. 
Answer filed by G. C. 

Copy of answer served on taxpayer^—Assigned 
general calendar. 


Stipulation of facts filed. 

Hearing set Apr. 6, 1932. 

Hearing had before Mr. Seawell on merits. Sub¬ 
mitted. Brief filed by petitioner, petitioner’s 
and respondent’s briefs due 30 days! 

Brief filed by G. C. 

Transcript of hearing of Apr. 6, 1932 pled. 

Memorandum opinion rendered, H. If. Seawell, 
Div. 4. Judgment will be entered for respond¬ 
ent. 


I 


1—5869a 
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1930. 

July 18. Decision entered, H. F. Seawell, Div. 4. 

Oct. 15. Petition for review to Court of Appeals of D. C. 
with assignments of error filed by taxpayer. 

“ 15. Stipulation to have case reviewed by Ct. of Ap. 

of D. C. filed. 

“ 15. Proof of service of petition filed. 

“ 15. Praecipe with proof of service thereon filed. 

2 Filed Jan. 17, 1930. 

United States Board of Tax Appeals. 

Docket No. 47048. 

Eugene A. Hellman, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT :AR :B-1; 
RLW-60D) dated December 28, 1929, and as the basis of 
this proceeding alleges as follows: 

(1) Petitioner is an individual whose address is 9 Wash¬ 
ington Place, New York City. 

(2) The notice of deficiency (a copy of which is attached 
and marked Exhibit “A”) was mailed to the taxpayer on 
December 28, 1929. 

(3) The taxes in controversy are income taxes for the 
year 1927 in the sum of $2,965.17. 

(4) The determination of tax set forth in said notice of 
deficiency is based upon the following errors : 

(a) The Commissioner of Internal Revenue erred in 
not allowing taxpayer a loss of $26,271.58 sustained in the 
sale of 500 shares of the capital stock of the E. A. Hellman 
Company to that corporation. 

3 (b) The Commissioner erred in not allowing tax¬ 
payer a loss of $26,271.58 sustained in the exchange 

of $50,000 par value of the capital stock of the E. A. Hell¬ 
man Company for $23,728.42 paid to taxpayer in cash in the 
partial liquidation of the stock of said corporation. 
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(5) The facts upon which taxpayer relies as the basis 
of this proceeding are as follows: 

(a) In 1922 taxpayer purchased 1500 shares of the capi¬ 
tal stock of the E. A. Heilman Company, a corporation of 
New York, for the sum of $150,000. 

(b) The E. A. Heilman Company suffered ^n operating 

loss which at the close of the year 1926 was in ike aggregate 
amount of $26,271.58. j 

(c) In 1927 the corporation filed a certificate! of reduction 
of its capital stock from $150,000 to $100,000 pursuant to 
the laws of the State of New York, and said Certificate of 
reduction authorized the corporation to returh the excess 
over the amount to which the capital should b^ reduced to 
its stockholders according to their respective rights at such 
times and in such manner as the directors should determine 
pursuant to Sec. 36 of the New York corporation law. 

(d) After the filing of the aforesaid certificate of reduc¬ 
tion, to wit, on February 3,1927, the directors Cf the corpo¬ 
ration passed a resolution setting forth a redaction of the 

capital stock as aforesaid and that the same had re- 
4 suited in the creation of a surplus of $23,728.42, and 
further provided: 

“The surplus created by the reduction of the capital 

stock should be distributed pro rata among the stockholders 

as a partial liquidating dividend in consideration for the 

surrender bv the said stockholders of one-tliird of their 

* 

stock.’ ’ 

The resolution further authorized the payment of a liqui¬ 
dating dividend of $23,728.42. 

(e) Taxpayer thereupon surrendered to thd corporation 
certificates representing 500 shares of the capital stock held 
by him and the said certificates were duly canceled. There¬ 
after the corporation paid the taxpayer the sum of 
$23,728.42. As a result of this transaction the shares of 
stock of the corporation owned by the taxpayer were re¬ 
duced from 150 to 100 for which he had paid cash at their 
par value. 

(f) Taxpayer having been informed that uijder the pro¬ 
visions of Secs. 201 and 203 of the Revenue Act of 1926 he 
had sustained a deductible loss by reason of the aforesaid 
transaction, he thereupon deducted the amount |of $26,271.58 
as a loss in his income tax return for the year 1927. 

2—5869a I 
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(6) Wherefore the petitioner prays that this Board may 

hear the proceeding and determine that petitioner sustained 

a deductible loss bv reason of the transaction hereinabove 

* 

set forth, and that there is no deficiency due from the peti¬ 
tioner for the vear 1927. 

B. B. PETTUS, 

W. H. WALLACE, 

Attorneys for Petitioner, 

1331 G St. N. W., Washington, D. C. 

5 State of New York, 

County of New York, ss: 

Eugene A. Heilman, being first duly sworn, deposes and 
says that he is the taxpayer named in the foregoing peti¬ 
tion; that he has read the same and is familiar with the 
facts therein contained, and that the facts stated are true 
to the best of his knowledge and belief. 

EUGENE A. HELLMAN. 

Subscribed and sworn to before me this 14th day of Janu- 
arv, 1930. 

[seal.] BEN S. MICHAELSON, 

Notary Public. 

6 Exhibit “A”. 


Treasury Department, Washington. 


IT :AR :B-1. RLW-60D. 


Mr. Eugene A. Heilman, 

9 Washington Place, 

New York, New York. 


Sir: 


Dec. 28, 1929. 


In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1927 discloses a deficiency of $2,965.17, 
as shown in the statement attached. 

The section of the law above mentioned allows vou to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
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the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal Rev¬ 
enue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early Assessment of 
any deficiencies and preventing the accumulation of interest 
charges, since the interest period terminated thirty days 
after filing the agreement form, or on the date jassessment is 
made, whichever is earlier; whereas if no agreement is filed, 
interest will accumulate to the date of assessment of the 
deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner, 

By - > 

Deputy Commissioner . 

Inclosures: Statement, Form 866, Form 882. 

7 Statement . 

IT:AR :B-1. RLW-60D. 

Dec. 28,1929. 

In re Mr. Eugene A. Heilman, 9 Washington Place, New 

York, New York. 

Tax Liability. 


Corrected Tax pre- 

Year. tax liability, viously assessed* Deficiency. 

1927. $3,016.35 $51.18 $2,965.17 


Reference is made to the report of the Internal Revenue 
Agent in Charge, Custom House, New York, New York, and 
to your protest dated June 26, 1929. 

After careful consideration of your protest| in connection 
with the agent ’s report and to information j submitted by 
your representative, Mr. Benjamin B. Pettfis, your con¬ 
tention that you sustained a deductible loss! of $26,271.58 
upon the surrender of $50,000.00 par value stotk in the E. A. 
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Heilman Company has been denied. (See Solicitor Memo¬ 
randum 4447, Cumulative Bulletin V-l, Page 168.) 

Net income reported on the return. $17,299.60 

Add: 1. Stock loss disallowed. 26,271.58 


Net loss as adjusted. $43,571.18 

Less: Capital net gain. 6,413.25 


Net income subject to surtax. $37,157.93 

Computation of Tax. 

Net income as adjusted. $37,157.93 

8 Brought forward. $37,157.93 

Less: 

Dividends . $13,127.50 

Interest on Liberty Bonds. 609.64 

Exemption . 3,500.00 

- 17,237.14 

Amount subject to normal tax. $19,920.79 


Normal tax at 1%% on $4,000.00. $60.00 

Normal tax at 3% on $4,000.00... .. 120.00 

Normal tax at 5% on $11,920.79. 596.04 

Surtax on $27,157.93. 1,515.79 

Tax at 12 1 /2% on capital net gain of $6,413.25. .. 801.66 

Total . $3,093.49 

Less: 

Earned income credit. $5.62 

Tax paid at source. 71.52 

- 77.14 

Liability stated on Form 866. $3,016.35 

Tax previously assessed. 5L18 


Deficiency in tax. $2,965.17 
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Explanation of Change. 

1. See paragraph 2 above. 

Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and re¬ 
mittance should then be made to him. 

You are advised that a copy of this communication has 
been transmitted to your attorneys, Colladay, Clifford and 
Pettus, who have on file in this office a duly recorded power 
of attorney. 

9 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 1, 1930. 

United States Board of Tax Appeals. 

Docket No. 47048. 

Eugene A. Hellman, Petitionei,; 

•| 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

I 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition herein, admits and denies 
as follows: 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Admits the allegations of paragraph 3. 

4. Denies that the Commissioner erred as alleged in sub- 
paragraphs (a) and (b) of paragraph 4 of the petition. 

5. Denies each and every allegation contained in para¬ 
graph 5 of the petition and its subdivisions wljdch is incon¬ 
sistent with or contrary to the determination of the Com¬ 
missioner as set forth in the notice of deficiency. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 
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Wherefore it is prayed that the taxpayer’s appeal herein 
be denied. 

(Signed) C. M. CHAEEST, 

C. M. CHAEEST, 

General Counsel, 
Bureau of Internal Revenue . 

Of Counsel: 

EALPH S. SCOTT, 

EDWIN M. NIESS, 

Special Attorneys, 

Bureau of Internal Revenue. 

Docket No. 47048. 

10 Eugene A. Hellman, Petitioner, 

v. 

Commissioner of Internal Eevenue, Eespondent. 

B . B. Pettus , Esq., and Wilton H. Wallace, Esq., for the 
petitioner. 

Willis R. Lansford, Esq., for the respondent. 

Memorandum Opinion. 


Sea well; 

This proceeding involves a deficiency in income tax as de¬ 
termined by the Commissioner for 1927 in the amount of 
$2,965.17, and has for its only issue the question of whether 
the petitioner sustained a deductible loss through the sur¬ 
render of certain stock held by him. 

The facts were stipulated as follows: 

1. The taxpayer is a citizen of the United States and a 
resident of New York City, New York. 

2. In 1922 taxpayer purchased 1500 shares of the capi¬ 
tal stock of Eugene A. Heilman & Co., Inc., a corporation of 
New York, paying for same the sum of $150,000. 

3. Eugene A. Heilman & Co., Inc., suffered operating 
losses causing a deficit as follows: 
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To close of 1923. $7,516.46 

1924 loss. 2,289.86 

1925 loss.! 16,088.09 

1926 loss.! 397.17 

i 


Total deficit 


($26,271.58 

I 


4. The taxpayer owned 100 percent of the outstanding 
stock of the corporation. 

5. On January 19, 1927, the stockholders of Eugene A. 
Heilman & Co., Inc., passed a resolution authorizing a re¬ 
duction in the capital stock of said company frojn $150,000 
to $100,000, and approved the distribution amongf the stock¬ 
holders pro rata of the excess of assets of the corporation 
over the debts and liabilities, plus the reduced amount of 
capital stock. A copy of the said resolution is attached 
hereto and marked Exhibit ‘ ‘ A ’ \* 

6. Pursuant thereto Eugene A. Heilman & Coj, Inc., filed 
a certificate with the Secretary of State of the State of 
New York providing for the reduction of its capital stock 
from $150,000 to $100,000 par value. Said certificate of re¬ 
duction (copy of which is attached hereto and iharked Ex¬ 
hibit “B”*) provided that excess over the amoujnt to which 
the capital stock was reduced should be returned in whole 
or in part to the stockholders of the corporation pro rata 
according to their respective rights at such titnes and in 
such manner as the directors should determine, pursuant to 


Section 36 of the New York State Corporation Law. 

7. After the filing of the aforesaid certificate of reduc¬ 
tion, to wit, on February 3, 1927, the directors! of Eugene 
A. Heilman & Co., Inc., adopted a resolution (copy of which 
is attached hereto and marked Exhibit “C”*) sfetting forth 


the reduction of capital stock as aforesaid apd that the 
same had resulted in the creation of a surplus of $23,728.42; 
and further provided: 


That the said surplus of $23,728.42 be and htereby is de¬ 
clared as a partial liquidation dividend and it i£ hereby or¬ 
dered that the said amount shall be paid to and among the 
stockholders of the company as they appear of record on 
the books of the company this day, the said payment to be 
made pro rata according to the number of shares of stock 
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held by the stockholders and distributed to them in partial 
liquidation of their stock, and treated as full payment in ex¬ 
change for one-third of the shares now held by them. 

12 8. Taxpayer thereafter surrendered to Eugene A. 

Heilman & Co.; Inc., certificates representing 500 
shares of the capital stock of the corporation held by him 
and the said certificates were duly canceled. Thereafter 
the corporation paid the taxpayer the sum of $23,728.42. 

*The exhibits referred to as attached to the stipulation 
are incorporated herein by reference, and the material part 
of Exhibit “A” is set out as follows: 

Whereas, the total amount of the authorized capital stock 
of this corporation is $150,000, consisting of 1,500 shares, 
all of the par value of $100 each and of the same class; and 

Whereas, it is desired to reduce the amount of such au¬ 
thorized capital stock to $100,000 to consist of 1,000 shares, 
all to be of the par value of $100 each and of the same class; 
and 

Whereas, it is desired to authorize and direct the Board 
of Directors to distribute among the stockholders pro rata, 
at such times and in such manner as they shall determine, 
the excess of the assets of the corporation, at their actual 
value, over the total amount of its debts and liabilities plus 
the reduced amount, as stated above, of its issued capital 
stock; 

Now, therefore, be it resolved, that the amount of the au¬ 
thorized capital stock of this corporation be reduced from 
$150,000 to $100,000, and that, concurrently with such reduc¬ 
tion of capital stock the authorized number of shares be 
also reduced from 1,500 to 1,000 shares, all to be of the par 
value of $100 each and of the same class; and 

Be it further resolved, that the Board of Directors be 
and they hereby are authorized and directed, upon the com¬ 
pletion of the necessary legal procedure to effect the afore¬ 
said reduction in the authorized capital stock of the Cor¬ 
poration, to cause the stock certificates representing the 
present issued and outstanding capital stock to be exchanged 
for new stock certificates representing the number of shares 
which will be outstanding after the aforesaid reduction is 
accomplished, and containing a statement as to the then au¬ 
thorized amount of the Corporation’s capital stock. 
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Be it further resolved, that the Board of Directors be 
and they hereby are authorized and directed to distribute 
among the stockholders pro rata, at sudh times and 
13 in such manner as said Board of Directors shall de¬ 
termine, the excess of the assets of the Corporation, 
at their actual value, over the total amount of its debts and 
liabilities plus the reduced amount, as stated above, of its 
issued capital stock; and 

Be it further resolved, that the president ai^d the secre¬ 
tary of the corporation be and they are hereby authorized 
and directed to execute, and file in the proper offices, a cer¬ 
tificate of the reduction of capital stock ancj number of 
shares hereby authorized, and of the authorisation to the 
Board of Directors to make the aforementioned distribu¬ 
tion of said excess shares, and to do all things jthat may be 
essential to effectuate such reduction of capital stock and 
number of shares and such distribution of eicess assets; 
and 

Be it further resolved, that in the judgment of the stock¬ 
holders, the aforementioned proposed reduction of capital 
stock and distribution of assets will not reducje the actual 
value of the assets of the corporation to an amount less 
than the total amount of the debts and liabilities of the 
corporation plus the amount, as reduced, of its issued capi¬ 
tal stock, and that the president and treasurer be and they 
are hereby authorized and directed to execute an affidavit 
to such effect and to attach the same to the aforesaid cer¬ 
tificate of reduction of capital stock and number of shares. 

The contention of the petitioner is that “Tile surrender 
by the taxpayer [petitioner] of 500 shares ofj the capital 
stock of Eugene A. Heilman & Co., Inc., and tlje receipt by 
said taxpayer from said corporation of the of $23,- 
728.42, declared to be a partial liquidation dividend, re¬ 
sulted in the taxpayer sustaining a deductible loss in the 
sum of $26,217.58 [the difference between the c^st of $50,000 
and the amount then received] in the partial liquidation of 
the stock of said taxpayer in said corporation.” 

In the first place, we do not agree that a partial liquida¬ 
tion was either intended or carried out; in oth^r words, we 
do not see any intent or act looking towards winding up the 
corporate affairs either in whole or in part. Ti he corpora- 
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tion remained in existence and apparently carried 

14 on its corporate affairs in the same manner as before 
the reduction in capital stock. What the corporation 

did in the first instance was to effect a reduction in capital 
stock through which an operating deficit was extinguished 
and a capital surplus created, but this was not even a step 
in any contemplated liquidation of the company. At this 
stage of the procedure followed, the petitioner’s interest in 
the corporation was not changed and certainly no basis 
existed for saying that a loss had been sustained. Charles 
M. Haft, 20 B. T. A. 431, and Sedgwick Kistler, 21 B. T. A. 
433, affirmed by the Court of Appeals of the District of 
Columbia on April 4, 1932. 

Nor do we think it follows that a loss was sustained on 
the 500 shares (cost $50,000) which were surrendered and 
canceled because there was thereafter paid to the petitioner 
the amount of the capital surplus created thereby. There 
was in no sense a sale to the corporation by the petitioner 
of stock for $23,728.42 which had cost him $50,000. The 
extinguishment of the operating deficit through the can¬ 
cellation of stock was evidently for the purpose of improv¬ 
ing the financial condition of the company and thus in¬ 
crease the value of the stock which remained outstanding. 
The distribution of the capital surplus represented a return 
of capital to the petitioner, but it did not apply merely to 
the $50,000 in stock which was canceled; its return would 
serve to reduce the cost of stock held by the petitioner and 
of course would be a factor to be considered in the future 
sale or other disposition of the stock held by him. The 
situation presented is easily distinguishable from that con¬ 
sidered in Commissioner v. George M. Wright , 47 Fed. (2d) 
871 (modifying George M. Wright , 18 B. T. A. 471) upon 
which the petitioner relies. That case involved a 

15 situation where the stockholders of a corporation 
surrendered 51 per cent of their stock for delivery 

to a new manager as compensation for services in manag¬ 
ing the corporation. The surrender of the stock took place 
in order to prevent the corporation from being placed in 
bankruptcy. The court held that a deductible loss was sus¬ 
tained of the difference between the cost of the stock and its 
value at the time it was surrendered. We are of the 
opinion that such a situation is not analogous to that here 
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involved. The action of the Commissioner in disallowing 
the loss is accordingly sustained. 

Judgment will be entered for the respondent. 

Enter. | 

Entered Jul. 15,1932. 

16 United States Board of Tax Appeals, Washington. 

Docket No. 47048. 

Eugene A. Hellman, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Decision. j 

s set forth 
52, it is 

Ordered and decided that there is a deficiency bf $2,965.17 
for the year 1927. 

Enter. 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) H. F. SEAWALL, 

Member . 

Entered Jul. 18, 1932. 

17 [Stamp:] United States Board of Ta£ Appeals. 

Filed Oct. 15, 1932. 

In the Court of Appeals of the District of 

B. T. A. Docket No. 47048. 

Eugene A. Hellman, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Stipulation of Venue. 

It is hereby stipulated and agreed by and between the 
parties hereto by their undersigned attorneys ^at the deci- 



Pursuant to the determination of the Board, a 
in its memorandum opinion entered July 15, 19k 
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sion of the Board of Tax Appeals in the above entitled 
cause may be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia. This agreement is tiled pursuant to sec¬ 
tion 1002 (d) of the Revenue Act of 1926. 

WILTON H. WALLACE, 

Attorney for Petitioner . 

C. M. CHAREST, 

Attorney for Respondent . 


M. R. L. 


18 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 15, 1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 47048. 


Eugene A. Hellman, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review and Assignments of Error. 

To the Honorable the Chief Justice and Associate Justices 
of the Court of Appeals of the District of Columbia: 

Eugene A. Hellman, in support of this, his petition, filed 
in pursuance of the provisions of section 1001 of the Rev¬ 
enue Act of 1926, for review of the decision of the United 
States Board of Tax Appeals rendered on July 18, 1932, 
in accordance with opinion handed down on July 15, 1932, 
and reported in — B. T. A. —, approving a deficiency in 
income taxes of the petitioner for the calendar year 1927 
in the amount of $2,965.17, respectfully shows to this Hon¬ 
orable Court as follows: 


19 I. 

Statement of the Nature of the Controversv. 

1. In 1922 petitioner purchased 1,500 shares of the capi¬ 
tal stock of Eugene A. Hellman & Co., Inc., a New York 
corporation, paying therefor the sum of $150,000. Said 
1,500 shares represented 100% of the outstanding stock 
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of that corporation. At the close of 1926 thd books and 
records of Eugene A. Heilman & Co., Inc., reflected a 
deficit of $26,271.58. 

2. On January 19, 1927 the stockholders of Eugene A. 
Heilman & Co., Inc., passed a resolution authorizing a re¬ 
duction in the capital stock of said company frpm $150,000 
to $100,000. Said reduction in capital stock ^as made as 
directed, and as a result the books of account of said cor- 

7 I 

poration reflected a surplus of $23,728.42, rather than a 
deficit of $26,271.58, as aforesaid. The directors of said 
corporation on February 3, 1927, adopted a; resolution 
directing that said surplus of $23,728.42 be declared and 
distributed to stockholders in partial liquidation of their 
stock and treated as full payment in exchange for one-third 
of the shares of stock held by them. 

3. Thereafter petitioner surrendered to Eugene A. Hell- 

man & Co., Inc. 500 shares of the capital stock of 
20 that corporation, being one-third of the total num¬ 
ber owned by him; and he received from the corpora¬ 
tion the sum of $23,728.42. 

4. In filing his income tax return for 1927,, petitioner 
claimed as a loss the sum of $26,271.58, bein^ the differ¬ 
ence between the cost to him of the 500 shares of stock 
surrendered within the year, and the sum of $23,728.42, 
received by him in exchange therefor. 

5. Thereafter, the Commissioner of Internal Revenue 

disallowed as a deduction said claimed loss of $26,271.58 
and as a result determined a deficiency in income taxes 
in the amount of $2,965.17. f 

6. A single basic question is presented for decision: 
Was a deductible loss sustained by petitioner to the extent 
of $26,271.58 when he surrendered stock which cost him 
$50,000 and received as full payment in exchange therefor 
the sum of $23,728.42? 


Designation of Court of Review. 

A review of the decision of the United States Board of 
Tax Appeals in the above entitled proceeding is sought 
by the Court of Appeals of the District of Cdlumbia, the 
parties having agreed that the review shall j be by this 
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Court, as evidenced by stipulation filed with the 

21 Clerk of the Board. 

III. 

Assignments of Error. 

Your petitioner says that in the record and proceedings 
of said United States Board of Tax Appeals in the above 
entitled cause and in the final order entered therein, the 
Board committed manifest error to petitioner’s damage 
and prejudice; and for error petitioner assigns the fol¬ 
lowing : 

1. The Board erred in holding that a partial liquidation 
of Eugene A. Heilman & Co., Inc. was neither intended 
nor carried out. 

2. The Board erred in holding that there was in no sense 
a sale to said corporation by the petitioner of stock for 
$23,728.42, which had cost him $50,000. 

3. The Board erred in holding that petitioner did not 
sustain a deductible loss of $26,271.58. 

4. The Board erred in determining a deficiency against 
petitioner for 1927 in the amount of $2,965.17. 

5. The Board erred in not determining that no deficiency 
was due by petitioner for 1927. 

Wherefore your petitioner prays for review by the Court 
of Appeals of the District of Columbia of said opinion 
and decision of the United States Board of Tax 

22 Appeals in the above entitled case, in accordance 
with the Act of Congress in such case made and 

provided, and that the Clerk of said Board be directed to 
transmit and deliver to the Clerk of said Court, for filing 
in accordance with law and with the rules of said Court, 
a transcript of the record, including copies of all and every 
of the documents specified in the rules adopted by said 
Court of Appeals of the District of Columbia, and that 
appropriate action be taken by said Court to the end that 
the errors complained of may be reviewed and said opinion 
and decision of said Board may be reversed and set aside. 

E. F. COLLADAY, 

WILTON H. WALLACE, 

Attorneys for Petitioner, 

1331-33 G Street Northwest , 

Washington, D . C. 
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DAVID BURNET, COMMR. OF INT. REVENUIf. 

District of Columbia, ss: 

Wilton H. Wallace, being duly sworn, 
that he is attorney for petitioner, that he knoivs the con¬ 
tents of the foregoing petition, that to the best of his 
knowledge, information and belief the statements therein 
are true, and that the assignments of error ar$ well taken 
and intended to be argued. 

WILTON H. WALLACE. 

i 

i 

Subscribed and sworn to before me this 15 day of Octo¬ 
ber, 1932. ! 

(Sgd.) BURT LOPATIN, 

[n. p. seal.] Notary Public . 

23 [Stamp:] United States Board of T^x Appeals. 

Filed Oct. 15, 1932. 

In the Court of Appeals of the District of 

B. T. A. Docket No. 47048. ! 

Eugene A. Hellman, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing. 

I 

To Commissioner of Internal Revenue, Washington, D. C.; 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, Washington, D. C., Attorney for Respondent. 

Sir: 

Please take notice that on the 15th day of October, 1932,1 
did file with the Clerk of the United States Board of Tax 
Appeals, Washington, D. C., a petition for review by the 
Court of Appeals of the District of Columbia of I the decision 
of the Board heretofore rendered in the abpve entitled 
cause. A copy of said petition for review ancj the assign¬ 
ments of error, as filed, is hereto attached and Iserved upon 
you. 

Dated this 15th day of October, 1932. 

WILTON H. WALLACE, 

Attorney for Petitioner . 



deposes and says 
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EUGENE A. HELLMAN VS. 


Personal service of the above and foregoing notice, to¬ 
gether with a copy of said petition for review and assign¬ 
ments of error, is hereby admitted this 15tli dav of Oct., 
1932. 

! C. M. CHAREST, 

Attorney for Respondent . 

24 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 15,1932. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 47048. 


Eugene A. Hellman, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and transmit to the Clerk of the 
Court of Appeals of the District of Columbia certified copies 
of the following documents and records in the above entitled 
cause: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board: 

(a) Petition, including copy of deficiency letter; 

(b) Answer. 

3. Memorandum opinion and decision of the Board. 

4. Petition for review, together with proof of service, 
of notice of filing petition, and of service of copy of said 
petition. 

5. Stipulation, under section 1002(d) of the Revenue Act 
of 1926, that review shall be by Court of Appeals of the 
District of Columbia. 

6. This praecipe. 

WILTON H. WALLACE, 

Attorney for Petitioner. 

Service of a copy of the within praecipe is hereby ad¬ 
mitted this 15th dav of October, 1932. 

C. M. CHAREST, 
Attorney for Respondent . 


W. R. L. 
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25 United States Board of Tax Appeals, Washington. 

Docket No. 47048. 

Eugene A. Hellman, Petitioner, 

l 

v 

v * 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

i 

I, B. D. Gamble, clerk of the U. S. Board of Tak Appeals, 
do hereby certify that the foregoing pages, 1 to 24, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record iiji my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my han<l and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 1st day of 
December, 1932. 

j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals . 

Endorsed on cover: Board of Tax Appeals. No. 5869. 
Eugene A. Heilman, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed Dec. 7, 1932. Henry W. Hodges, Clerk. 
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IN THE 

I 

Court of JUppeate, district of Columbia 

January Term, 1933. 


No. 5869. 

Eugene A. Hellman, Appellant , 

vs. 

David Burnet, Commissioner of Internal Revenue. 

i 


Appeal From the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 

I 

_ 

I 

STATEMENT OF THE CASE. 

This appeal involves Federal income taxes for the 
calendar year 1927 in the sum of $2,965.17 (Rj 2) and 
is taken from the decision of the United Stated Board 
of Tax Appeals entered July 18, 1932. A petition for 
review by this court was filed on October 15, 1932, 
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pursuant to the provisions of the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109, 110, sections 1001, 1002 and 1003 
as amended, venue having been stipulated by the par¬ 
ties pursuant to section 1002 (d) of the Revenue Act 
of 1926 (R, 13). 

The facts in the case were placed in the record by 
stipulation. They may be summarized as follows (R. 
8, et seq .): 

In 1922 petitioner purchased 1500 shares of the 
capital stock of Eugene A. Heilman & Co., Inc., a New 
York corporation, paying therefor in cash the sum of 
$150,000. Said 1500 shares represented 100 per cent 
of the outstanding stock of that corporation. While 
the record does not so indicate, it is now our under¬ 
standing that very shortly after 1922 Mr. Heilman gave 
ten shares of stock to one William Stroh, an associate 
in the business, so that in the taxable year appellant 
was actually owner of only 1490 shares of stock in the 
company. At the close of 1926 the books and records 
of Eugene A. Heilman reflected a deficit of $26,271.58. 

On January 19, 1927, the stockholders of Eugene A. 
Heilman & Co. Inc., passed a resolution authorizing 
a reduction in the capital stock of said company from 
$150,000 to $100,000, and authorized and directed the 
distribution among the stockholders pro rata of the ex¬ 
cess of the assets of the corporation over the total 
amount of the company’s debts and liabilities. 

Pursuant to the aforesaid resolution, the corpora¬ 
tion tiled a certificate with the Secretary of the State 
of New York providing for the reduction of its capital 
stock from $150,000 to $100,000 par value, in accor¬ 
dance with section 36 of the New York State Corpora¬ 
tion Law. 
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After the filing of the aforesaid certificate! of re¬ 
duction of capital stock, the Directors of Eugene A. 
Heilman & Co., Inc., on February 3, 1927, adapted a 
resolution setting forth the reduction of capital stock 
aforesaid, and stated that the same had resulted in the 
creation of a surplus of $23,728.42. Said resolution 
further provided: 

“That the said surplus of $23,728.42 be and 
hereby is declared as a partial liquidation divi¬ 
dend and it is hereby ordered that the said amount 
shall be paid to and among the stockholders of 
the company as they appear of record on the books 
of the company this day, the said payment to be 
made pro rata according to the number ofj shares 
of stock held by the stockholders and distributed 
to them in partial liquidation of their stoick, and 
treated as full payment in exchange for ofie-third 
of the shares now held by them. ,, 

•Petitioner thereafter, within the taxable yebr, sur¬ 
rendered to Eugene A. Heilman & Co., Inc., certificates 
representing 500 shares of the capital stock of the cor¬ 
poration held by him, and the said certificates were 
duly cancelled. Thereupon the corporation paid the 
petitioner the sum of $23,728.42. 

In filing his income tax return for 1927 petitioner 
claimed as a loss the sum of $26,271.58, being the dif¬ 
ference between $50,000, the cost to him of the 500 
shares of stock so surrendered within the ye^r, and 
the sum of $23,728.42 received by him in exchange 
therefor. 

Thereafter, the Commissioner of Internal Revenue 
disallowed as a deduction said claimed loss of 
$26,271.58 and as a result determined a deficiency in 
income taxes in the amount of $2,965.17. Th^ Board 
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of Tax Appeals affirmed the Commissioner’s said 
finding. 


ASSIGNMENTS OF ERROR. 

1. The Board erred in holding that a partial 
liquidation of Eugene A. Heilman & Co., Inc., was 
neither intended nor carried out. 

2. The Board erred in holding that there was in no 
sense a sale to said corporation by the petitioner of 
stock for $23,728.42, which had cost him $50,000. 

3. The Board erred in holding that petitioner did 
not sustain a deductible loss of $26,271.58. 

4. The Board erred in determining a deficiency 
against petitioner for 1927 in the amount of $2,965.17. 

5. The Board erred in not determining that no de¬ 
ficiency was due by petitioner for 1927. 

STATUTES AND REGULATIONS. 

The instant case is governed by the provisions of 
the Revenue Act of 1926, 44 Stat. 10, the relevant por¬ 
tions of which read as follows: 

“Sec. 201 (c) Amounts distributed in complete 
liquidation of a corporation shall be treated as in 
full payment in exchange for the stock, and 
amounts distributed in partial liquidation of a 
corporation shall be treated as in part or full pay¬ 
ment in exchange for the stock. The gain or loss 
to the distributee resulting from such exchange 
shall be determined under section 202, but shall be 
recognized onlv to the extent provided in section 
203. * * 

“Sec. 201 (h) As used in this section the term 
‘amounts distributed in partial liquidation’ means 
a distribution by a corporation in complete can- 
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cellation or redemption of a part of its stoj?k, or 
one of a series of distributions in complete can¬ 
cellation or redemption of all or a portion of its 
stock.’ 9 

“Sec. 202 (a) Except as hereinafter provided 
in this section, the gain from the sale or othbr dis¬ 
position of property shall be the excess bf the 
amount realized therefrom over the basis * * * 
and the loss shall be the excess of such basis over 
the amount realized . 99 

“Sec. 203 (a) Upon the sale or exchange of 
property the entire amount of the gain or loss, 
determined under section 202, shall be recognized, 
except as hereinafter provided in this sectibn.” 

i 

The following is quoted from Regulations 69^ being 
the Departmental Regulations promulgated under the 
Revenue Act of 1926: 

“ART.. 1545. Distributions in liquidation.— 
Amounts distributed in complete liquidation of 
a corporation are to be treated as in full payment 
in exchange for the stock, and amounts distributed 
in partial liquidation are to be treated as in part 
or full payment in exchange for the stock so can¬ 
celed or redeemed. The phrase ‘amounjts dis¬ 
tributed in partial liquidation’ means a distribu¬ 
tion by a corporation in complete cancellation or 
redemption of a part of its stock, or one of ^ series 
of distributions in complete cancellation or re¬ 
demption of all or a portion of its stock. A com¬ 
plete cancellation or redemption of a parti of the 
corporate stock may be accomplished, for exam¬ 
ple, by the complete retirement of all shares of a 
particular preference or series, or by taking up 
all the old shares of a particular preference or 
series and issuing new shares to replace a portion 
thereof. 
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“The gain or loss to a shareholder from a dis¬ 
tribution in liquidation is to be determined, as pro¬ 
vided in section 202 and article 1561, by comparing 
the amount of the distribution with the cost or 
other basis of the stock * * *; but the gain or 
loss will be recognized only to the extent provided 
in section 203 and articles 1571-1580. * * * ” 


SU1 


/ilu 


ABY OF ARGUMENT. 
POINT I. 


There was a Partial Liquidation of Eugene A Heilman 
& Co., Inc., Giving Rise to a Gain or Loss to Peti¬ 
tioner Whose Stock was Cancelled or Redeemed. 

POINT n. 

Under Section 202 of the Revenue Act of 1926 a Loss 

of $26,271.58 was Sustained. 

POINT III. 

The Entire Amount of the Loss Sustained by Petitioner 
Must Under Section 203(a) of the Revenue Act of 
1926 be Recognized for Tax Purposes. 

ARGUMENT. 

POINT I. 

There was a Partial Liquidation of Eugene A. Heilman 
& Co., Inc., Giving Rise to a Gain or Loss to Peti¬ 
tioner Whose Stock was Cancelled or Redeemed. 

The adverse decision of the United States Board of 
Tax Appeals in this case is based primarily upon the 
assertion that “we do not agree that a partial liquida¬ 
tion was either intended or carried out;” (R. 11) and 
upon the assertion that “there was in no sense a sale 
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to the corporation by the petitioner of stock for 
$23,728.42, which had cost him $50,000” (K. jl2). In 
neither of these matters is the Board supported by 
the record. j 

In deciding that a partial liquidation waO neither 
intended nor carried out, the Board based its conclu¬ 
sion upon the absence of any intent or act looking 
towards winding up the corporate affairs Either in 
whole or in part. In so deciding that partial liquida¬ 
tion had not been effected because the corporation was 
not winding up its affairs, the Board based itjs conclu¬ 
sion upon a matter which was and is totally irrelevant: 
the existence of an intent to wind up the corporate 
affairs is not under the statute a condition precedent 
to the declaration of a partial liquidation dividend. 
By so deciding, the Board ignored completely the gov¬ 
erning statute and closed its eyes to the clearly ex¬ 
pressed intent, both of the stockholders apd of the 
directors of the corporation affected. 

We submit that a partial liquidation may be, and 
usually is, carried out without any intent qr act on 
the part of the corporation to wind up its affairs or 
go out of business. The redemption and cancellation 
by a corporation of any portion of its outstanding 
stock, when accompanied by a distribution tb a stock¬ 
holder, constitutes a partial liquidation, without any 
qualifying intent on the part of the corporation to 
cease doing business. The statute itself (sec. 201(h)) 
recognizes this fact when, without referrnjg to cor¬ 
porate intent, it defines a partial liquidation as 

“a distribution by a corporation in complete 
cancellation or redemption of a patt of its 
stock, * * *” 
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The distribution which was made was clearly in¬ 
tended by the corporation to be a partial liquidation 
dividend, as is shown by the directors’ resolution of 
February 3, 1927. By the action of said date it was 
resolved: 

“That the said surplus of $23,728.42 be and 
hereby is declared as a partial liquidation divi¬ 
dend * * *, the said payment to be made pro rata 
according to the number of shares of stock held by 
the stockholders and distributed to them in par¬ 
tial liquidation of their stock, * * * ” (R. 9, 10) 
Italics ours. 

Thus it is clear that the corporation intended the 
distribution to represent a partial liquidation; and it 
is equally clear that the record does not support the 
Board’s finding that a partial liquidation was not in¬ 
tended. That a partial liquidation was in fact carried 
out is shown by what actually happened. 

It is diificult to imagine a case which would fit more 
closely into the statutory definition of a partial liqui¬ 
dation than does the case of petitioner herein. Peti¬ 
tioner in this case turned over to the corporation, in 
exchange for $23,728.42, 500 shares of corporate stock 
which were duly cancelled (R. 10). The situation thus 
created is covered completely by section 201 (h) of 
the Revenue Act of 1926, the unambiguous phraseology 
of which clearly indicates that a partial liquidation 
was effected. 

Again, the Board argues that there was in no sense 
a sale to the corporation of the stock which was re¬ 
deemed and cancelled, the statement being made by 
the Board that the distribution to petitioner did not 
apply merely to the $50,000 in stock which was can- 
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celled (R. 12). By so deciding the Board has once 
more ignored the statute and the corporate resolu¬ 
tions which were adopted for the purpose of consum¬ 
mating the retirement of a portion of the outstanding 
stock. The statute (section 201(c)) says th^,t the dis¬ 
tribution “shall be treated as in full payment in ex¬ 
change for the stockand the corporate Resolution 
provides that the distribution to the stockholders shall 
be “treated as full payment in exchange forjone-third 
of the shares now held by them.” (R. 10). jThus, the 
distribution made to petitioner was made by the cor¬ 
poration to apply to the 500 shares of stock which 
were retired and only to said 500 shares of j stock. 

Clearly, therefore, there was an exchange or a sale 
of the stock in question, and for tax purposes either 
a sale or an exchange is sufficient for the realization 
of gain or loss. 

Since, manifestly, a partial liquidation of petitioner’s 
stock was effected, it is clear from section 201(c) that 
for tax purposes a “gain or loss to the distributee” 
may result from the transaction. The computation of 
said gain or loss, as the case may be, and the extent 
to which same must be recognized under tbe statute, 
are hereinafter discussed under Points II. and III. 

POINT n. 

Under Section 202 of the Revenue Act of 1926 A Loss 

of $26,271.58 was Sustained. 

While section 201 of the Revenue Act of 11926 pro¬ 
vides for the treatment to be accorded partial liquida¬ 
tions, section 202 provides the method whereby the 
gain or loss of a stockholder shall be computed. By 
the section last named it is provided in effect that the 
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loss shall be the excess of the ‘‘basis” over the amount 
realized by the taxpayer. The exceptions specified in 
section 202 are inapplicable to the instant case. 

Since the taxpayer acquired his stock in 1922 at par 
(R. 8) and since the amount received by him in ex¬ 
change therefor is fixed and certain (R. 10), the loss 
sustained upon the transaction here involved may be 
shown as follows: 

Taxpayers basis (cost) $50,000.00 

Amount realized 23,728.42 

Loss sustained $26,271.58 

Since a known loss has been sustained, there is left 
for consideration simply the question of whether said 
loss shall be recognized under section 203 of the 
Revenue Act of 1926. Let us next consider that 
question. 

POINT m. 

The Entire Amount of the Loss Sustained by Peti¬ 
tioner Must Under Section 203(a) of the Revenue 
Act of 1926 be Recognized for Tax Purposes. 

The general rule applicable to cases of this kind, as 
laid down by section 203(a) of the statute, is that the 
entire amount of loss shall be recognized for tax pur¬ 
poses. The statute, however, specifies a number of 
exceptions to the general rule, which exceptions are 
set forth at length in said section 203. 

A careful analysis of said exceptions indicates that 
no one of them alone, or in conjunction with any other, 
governs the instant case; so that the case of this peti¬ 
tioner is governed by the general rule. Said excep- 
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tions deal primarily with the exchange of property 
for other property or for other property aijd money. 
No one of said exceptions provides for noh-recogni- 
tion of gain or of loss in any case where the entire con - 
sideration paid to an individual consists only of cash. 
The only consideration received by this petitioner was 
cash in the sum of $23,728.42. Since the instant case 
is not governed by any of the said exceptions to the 
general rule, it follows that the entire amoiint of the 
sustained loss must be recognized for income tax pur- 
poses. 

In this connection it is noteworthy that tjie United 
States Board of Tax Appeals did not base ills adverse 
decision in this case upon the exceptions embodied in 
the provisions of section 203. Had the exceptions 
specified in said section been applicable, the Board un¬ 
doubtedly would have so found. 

The transaction involved in the instant case was the 
simple liquidation in part of a corporation which de¬ 
cided to, and did, reduce its outstanding capital stock. 
The corporation was not reorganized. The par value 
per share of its outstanding stock remained the same. 
No new shares carrying different preferences were 
issued. A corporation is not reorganized when, on the 
one hand, it redeems a portion of its outstanding stock 
or when, on the other, it issues additional stock of the 
same kind or character. 

The taxpayer’s position in the instant case does not 
conflict in any degree with the Departmental inter¬ 
pretation which has been placed upon the governing 
provisions of the statute. No decision has been found 
which denies to a taxpayer the right to deduct a loss 
sustained when he received for stock surrehdered by 
him a sum in cash which is less than the ‘Ibasis” of 

i 
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the stock in the taxpayer’s hands. The instant case is 
not to be confused with certain rulings of the Depart¬ 
ment dealing with the voluntary surrender by a stock¬ 
holder, without other consideration, of stock owned by 
him in a corporation. 

For instance, in /. T.:1168, C. B. 1-1, p. 194, certain 
stockholders in a Corporation, in order to save its 
credit, surrendered all of their preferred stock, retain¬ 
ing only 30 per cent of the entire capital stock, Avhereas, 
formerly they had owned 100 per cent. The stock¬ 
holders themselves received nothing from the corpora¬ 
tion. The Department rightly held that the stockhold¬ 
ers had made a capital contribution to the corporation 
and that they themselves had sustained no loss. 

Again, in S'. M. 4447, C. B . V-l, p . 168, stockholders 
surrendered 50 per cent of their stock in order to elim¬ 
inate a deficit appearing upon the books of the com¬ 
pany. It was held that the stockholders so surrender¬ 
ing their securities sustained no deductible loss from 
the transaction, blit that they had invested an addi¬ 
tional sum in the company. This case is easily distin¬ 
guishable from that of petitioner herein. 

In each of the cases last cited, being rulings of the 
Internal Revenue Bureau, it is apparent that the stock¬ 
holders surrendered something to the corporation and 
received nothing in return; in other words, that a cap¬ 
ital contribution was made in order to benefit the de¬ 
pleted resources of a corporation in difficulty. The 
reverse is true in the case of petitioner. Mr. Heilman 
took no action to benefit the corporation or to pay in 
additional capital but in fact received from the cor¬ 
poration the cash sum of $23,728.42. He thus decreased 
the assets of the company, thereby making his stock 
less valuable than it had theretofore been. From and 
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after the date of the partial liquidation the Corpora¬ 
tion had on hand $23,728.42 less than it had thereto¬ 
fore possessed for the purpose of meeting itC capital 
liabilities or its other corporate obligations. 

While, as indicated, the position of the taxpayer is 
not in conflict with any Departmental interpretation, 
such a conflict, if it existed, would be of no avail to 
the respondent in view of the plain, unequivocal mean¬ 
ing of the statute itself. Departmental interpretation 
cannot override the plain words of the statute, j 

Moreover, the decision of the Board in this Case has 
the effect of forcing the petitioner to average the cost 
of the stock held by him, for the purpose of determin¬ 
ing profit realized or loss sustained upon the subse¬ 
quent disposition thereof. This may be clearty shown 
as follows: 

Cost under peti- Cost under 
Shares tioner ’s method B. T. A. method 

Stock acquired 

1922 (R. 8) 1500 $150,000 $150,000 

Stock disposed 

of 1927 (R. 10) 500 50,000 —0— 

_ _ I_ 

Balance 1000 $100,000 $150,000 

i,., 0 m ■ | 

H 1 1 ■ S 0 I > 

Cost per share $100 $150 

The cost of each share of stock remaining on hand 
after the liquidation is $100 under the petitioner’s 
method, which sum is in fact what the petitioner paid 
therefor (R. 8). Under the Board’s method each of 
the remaining shares on hand is shown to h^ve cost 
$150. No share was acquired by the taxpayeij* at that 
figure. The method thus approved by the Bo^rd is in 
conflict with Article 39 of Regulations 69 yhich in 
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effect provides that where stock sold can be identified 
the taxpayer may not average the cost thereof with 
other stock in order to determine the basis of the stock 
disposed of. In this respect, the position of the Board 
in the instant case is likewise in conflict with its own 
decision in William P. Jenks v . Commissioner, 22 B. T. 
A. 910, which is one of a number of cases upholding 
the provisions of said Article 39 of Regulations 69, 
and denying to taxpayers the right to average the cost 
of stock disposed of. 

A similar situation was passed upon by the Circuit 
Court of Appeals, Second Circuit, in Skinner, et al. v. 
Eaton, Collector, 45 Fed. (2d) 568 (Certiorari denied 
4-20-31), in which the court, in denying the taxpayer 
the right to average the cost of certain securities, said 
(p. 570): 

“Shares of stock are identifiable, and, for in¬ 
come tax purposes, they are regarded as specific 
properties”. 

The decision in the instant case was made by the 
Board in reliance upon Haft v. Commissioner, 20 B. T. 
A. 431 and Kistler v. Commissioner, 21 B. T. A. 433, 
which latter case was affirmed by this Honorable Court 
on April 4, 1932, in 58 Fed. (2d) 687. An examination 
of said decisions discloses that they are similar to the 
cases relied upon by the Bureau of Internal Revenue 
in 7. T. 1168 and S . M. 4447, supra, and that the situa¬ 
tion existing in each is not comparable to that here 
involved. 

For instance, in the Haft case taxpayer simply sur¬ 
rendered to the corporation 50 per cent of his stock 
without receiving any consideration therefor. He 
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thereby made a capital contribution to the coifporation 
so that, as pointed out by the Board (p. 436): 

4 ‘The petitioner had the same proportionate in¬ 
terest in the actual asset value of the stock of the 
company after as before such surrender” and that 
“the 259% shares retained by him had exactly the 
same asset value as the 519 he formerly held”. 

Just the reverse is true in the case at bar. The actual 
asset value of the 1000 shares retained by Mr. Heilman 
did not correspond in any measure to the actual asset 
value of the 1500 shares theretofore owned by him, for 
the reason that the assets of Eugene A. Heilman & Co., 
Inc., had been depleted to the extent of $^3,728.42 
through the retirement of one-third of petitioner’s 
stock. 

The situation in the Kistler case is substantially the 
same as that in the Haft case, with the added differ¬ 
ence that the corporation to which certain stock was 
surrendered was reorganized and as a result thereof 
Kistler surrendered certain preferred stock to the cor¬ 
poration and received from the company certain shares 
of no par common stock. In that case the Boa^d based 
its decision upon the ground that the transaction 
worked a reorganization of the corporation wtthin the 
meaning of section 203 of the Revenue Act of 1924 
which corresponds with that section of the Revenue 
Act of 1926 which governs the case at bar. further¬ 
more, Kistler surrendered his stock for the pujrpose of 
supporting the corporation’s credit and, aside from 
stock in the reorganized company, received no other 
consideration. Neither of these factors exists in the 
Heilman case. In the latter case the corporation simply 
determined to liquidate one-third of its outstanding 
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stock and did so in the manner prescribed by statute. 
Said company paid Mr. Heilman the sum of $23,728.42 
in cash; it did not give him any securities whatsoever 
or pay him any consideration other than that stated. 
There was no reorganization of any kind. The stock 
outstanding after the retirement was identical in kind 
and character with that theretofore outstanding. The 
two cases are substantially different and the Kistler 
case does not furnish a basis for the decision which 
has been made bv the Board in the Heilman case. 

Furthermore, had Mr. Heilman received $55,000 for 
the stock which he surrendered, rather than $23,728.42, 
unquestionably he would have realized a taxable profit 
of $5,000 upon which the respondent would have as¬ 
serted a tax liability. 

The instant case is somewhat similar to that of Com¬ 
missioner v. Wright, 47 Fed. (2d) 871 (C. C. A. 7), 
wherein the taxpayer was allowed to deduct a loss 
upon the surrender of certain stock where the interest 
owned after said surrender was not the same as the 
interest owned by him prior thereto. 

CONCLUSION. 

On behalf of petitioner it is respectfully insisted that 
there is no deficiency due by petitioner in this case and 
that the decision of the United States Board of Tax 
Appeals should be reversed. 

E. F. Colladay, 

Wilton H. Wallace, 
Attorneys for Appellant . 

Colladay, McGarraghy, Colladay & Wallace, 

Of Counsel . 
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In the Court of Appeals of the District of 

Columbia 

Octobeb Tebm, 1932 
No. 5869 

Eugene A. Hellman, petitionee 

i 

v. j 

David Burnet, Commissioner of Internal Rev- 

i 

enue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 

STATES BOARD OF TAX APPEALS ! 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

| 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 

i 

(R. 8-13) which is a memorandum opinion not 
reported. 

JURISDICTION 

i 

This appeal involves income taxes for the calen¬ 
dar year 1927 in the amount of $2,965.17 (R. 2), 
and is taken from an order of redetermination by 
the United States Board of Tax Appeals entered 


July 18, 1932 (R. 13). The appeal is brought to 
this Court by petition for review filed October 15, 
1932 (R. 14), pursuant to the provisions of the Rev¬ 
enue Act of 1926, c. 27,44 Stat. 9,109,110, Sections 
1001,1002, and 1003, venue having been stipulated 
by the parties (R. 13) pursuant to Section 1002 
(d) of the Revenue Act of 1926 (U.S.C., Supp. "VT, 
Title 26, Secs. 641-642). 

QUESTION' PRESENTED 

Where a deficit existed on a corporation’s books, 
of which corporation petitioner was the sole stock¬ 
holder, and it was decided by the Board of Direc¬ 
tors and the stockholders to surrender $50,000, par 
value of the stock outstanding, in order to cancel 
the deficit and to concurrently pay out the surplus 
so created in the amount of $23,728.42, did the 
petitioner sustain a deductible loss of $26,271.58? 

STATUTE AND REGULATIONS INVOLVED 

These are set forth in the Appendix, infra, pp. 
20-23. 

STATEMENT OE PACTS 

The facts were stipulated as follows (R. 8-11) : 

1. The taxpayer is a citizen of the United States 
and a resident of New York City. 

2. In 1922 taxpayer purchased 1,500 shares of the 
capital stock of Eugene A. Heilman & Company, 
Inc., a corporation of New York, paying for same 
the sum of $150,000. 
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3. Eugene A. Heilman & Company, Inc., s 
operating losses causing a deficit as follows: 

To close of 1923_ 

1924 loss_ 

1925 loss_ 

1926 loss_ 

Total deficit_$26,271.58 

4. The taxpayer owned 100 percent of the out¬ 
standing stock of the corporation. j 

5. On January 19, 1927, the stoekholdjers of 
Eugene A. Heilman & Company, Inc., passed a reso¬ 
lution authorizing a reduction in the capital stock 
of said company from $150,000 to $100,000, and ap¬ 
proved the distribution among the stockholders pro 
rata of the excess of assets of the corporation over 
the debts and liabilities, plus the reduced amount of 
capital stock. 

6. Pursuant thereto Eugene A. Heilman & Com¬ 
pany, Inc., filed a certificate with the Secretary of 
State of the State of New York providing for the 
reduction of its capital stock from $150,pOO to 
$100,000 par value. Said certificate of reduction 
(copy of which is attached hereto and marked Ex¬ 
hibit “B”) provided that excess over the amount to 
which the capital stock was reduced should! be re- 

turned in whole or in part to the stockholders of 

* 

the corporation pro rata according to their Respec¬ 
tive rights at such times and in such manner as the 
directors should determine, pursuant to Section 36 
of the New York State Corporation Law. j 
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7. After the filing of the aforesaid certificate of 
reduction, to wit, on February 3,1927, the directors 
of Eugene A. Heilman & Company, Inc., adopted a 
resolution (copy of which is attached hereto and 
marked Exhibit “C”) setting forth the reduction 
of capital stock as aforesaid and that the same had 
resulted in the creation of a surplus of $23,728.42 
and further provided: 

That the said surplus of $23,728.42 be and 
hereby is declared as a partial liquidation 
dividend and it is hereby ordered that the 
said amount shall be paid to and among the 
stockholders of the company as they appear 
of record On the books of the company this 
day, the said payment to be made pro rata 
according to the number of shares of stock 
held by the stockholders and distributed to 
them in partial liquidation of their stock, 
and treated as full payment in exchange for 
one-third of the shares now held by them. 

8. Taxpayer thereafter surrendered to Eugene 
A. Heilman & Company, Inc., certificates repre¬ 
senting 500 shares of the capital stock of the cor¬ 
poration held by him and the said certificates were 
duly canceled. Thereafter the corporation paid the 
taxpayer the sum of $23,728.42. 

The exhibits referred to as attached to the stipu- 

0 

lation are incorporated herein by reference, and 
the material part of Exhibit “A” is set out as fol¬ 
lows: 
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Whereas, the total amount of the author¬ 
ized capital stock of this corporation is 
$150,000, consisting of 1,500 shares, j all of 
the par value of $100 each and of the same 
class; and 

Whereas, it is desired to reduce the 
amount of such authorized capital stock to 
$100,000 to consist of 1,000 shares, all to be 
of the par value of $100 each and of the same 
class; and j 

Whereas it is desired to authorize and di¬ 
rect the Board of Directors to distribute 
among the stockholders pro rata, ai; such 
times and in such manner as they shall de¬ 
termine, the excess of the assets of tl|e cor¬ 
poration, at their actual value, over the total 
amount of its debts and liabilities, plus the 
reduced amount, as stated above, of its is¬ 
sued capital stock; 

Now, therefore, be it resolved, that the 
amount of the authorized capital st<j>ck of 
this corporation be reduced from $150,000 to 
$100,000, and that, concurrently witlji such 
reduction of capital stock the authorized 
number of shares be also reduced from 1,500 
to 1,000 shares, all to be of the par value of 

$100 each and of the same class; and 

' 

Be it further resolved, that the Board of 
Directors be and they hereby are authorized 
and directed, upon the completion of the 
necessary legal procedure to effect the afore¬ 
said reduction in the authorized capital 
stock of the Corporation, to cause the stock 
certificates representing the present issued 
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j 

and outstanding capital stock to be ex¬ 
changed for new stock certificates represent¬ 
ing the number of shares which will be out¬ 
standing after the aforesaid reduction is ac¬ 
complished, and containing a statement as to 
the then authorized amount of the Corpora¬ 
tion’s capital stock. 

Be it further resolved, that the Board of 
Directors be and they hereby are author¬ 
ized and directed to distribute among the 
stockholders pro rata, at such times and in 
such manner as said Board of Directors shall 
determine, the excess of the assets of the 
Corporation, at their actual value, over the 
total amount of its debts and liabilities plus 
the reduced amount, as stated above, of its 
issued capital stock; and 

Be it further resolved, that the president 
and the secretary of the corporation be and 
they are hereby authorized and directed to 
execute, and file in the proper offices, a certifi¬ 
cate of tbe reduction of capital stock and 
number of shares hereby authorized, and of 
the authorization to the Board of Directors 
to make the aforementioned distribution of 
said excess shares, and to do all things that 
may be essential to effectuate such reduction 
of capital stock and number of shares and 
such distribution of excess assets; and 

Be it further resolved, that in the judg¬ 
ment of the stockholders, the aforementioned 
proposed reduction of capital stock and dis¬ 
tribution of assets will not reduce the actual 
value of the assets of the corporation to an 
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amount less than the total amount! of the 
debts and liabilities of the corporation plus 
the amount, as reduced, of its issued capital 
stock, and that the president and treasurer 
be and they are hereby authorized and 
directed to execute an affidavit to such effect 
and to attach the same to the aforesaid certi¬ 
ficate of reduction of capital stock and num¬ 
ber of shares. i 

Respondent determined that petitioner dad not 
sustained a deductible loss in the transaction 
(R. 6), the Board sustained the determination 
(R. 13), and petitioner assigns error (R. 16). 

SUMMARY OF ARGUMENT 

i 

Petitioner in 1927, as the sole stockholder and 
one of the directors of the Eugene A. Heilman & 
Company, Inc., caused the passing of a resolution 
authorizing a reduction in the capital stock jof said 
corporation from $150,000 to $100,000. The pri- 

i 

mary pin-pose of said resolution was to permit the 
distribution to its sole stockholder of “the excess 
of the assets of the corporation, at their actual 
value, over the total amount of its debts and lia¬ 
bilities plus the reduced amount * * * of its 
issued capital stock. ” Under this situation, the pe¬ 
titioner claims he suffered a deductible loss bf 33% 

I 

per cent of his original investment in the corporate 
capital stock less the amount of concurrent distri¬ 
bution that was made of the artificially produced 
excess of assets over the total amount of the cor- 

169055—33-2 
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porate debts and liabilities. There is no express 
provision of the Revenue Act of 1926 which per¬ 
mits the deduction claimed unless it can be con¬ 
strued that a loss of this character comes within 
the purview of Section 214 (a) (5) or of Section 
201 (e) and (d) of that Act. Respondent denies 
that a loss has been suffered by petitioner for the 
reason that he voluntarily surrendered a portion of 
his stockholdings for the purpose of rehabilitating 
the capital structure, and such surrender was not 
such a disposition as to give rise to either gain or 
loss within the contemplation of Section 201 of the 
Revenue Act of 1926 or, in any event, the nature of 
the so-called recapitalization was such that gain or 
loss would not be recognizable for Federal tax pur¬ 
poses since there was no exchange or other disposi¬ 
tion within the meaning of Section 204 of the Reve¬ 
nue Act of 1926. 

ARGUMENT 

I 

The voluntary surrender to a corporation, by its sole 
stockholder, of 33 V 3 percent of his stockholdings for 
a reduction of capital cannot give rise to a sustained 
loss within the meaning of the Revenue Act of 1926 

The facts show E. A. Heilman & Company, Inc., 
to be a corporation, of which the petitioner was the 
sole stockholder. A deficit of $26,271.58 existed on 
January 1 , 1927, which represented the accrued 
deficit between date of organization in 1922 and 
January 1,1927. On January 19,1927, at a stock- 
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holders ’ meeting it was decided to call for the sur- 
render of $50,000 par value capital stock out of the 
total outstanding capital stock of a par Value of 
$150,000. The stated purpose was to first Create a 
surplus and then to distribute such surplus to the 
stockholders pro rata. Pursuant thereto a certifi¬ 
cate of reduction (Exhibit B) was filed with the 
Secretary of State of the State of New York au- 
thorizing the reduction of the total outstanding 
capital stock from 1,500 to 1,000 shares, ahd pro¬ 
vided that excess over the amount to which (he cap¬ 
ital stock is reduced shall be returned in whole or 
in part to the stockholders pro rata at such times 
and in such manner as the directors shall deter¬ 
mine. After filing of the aforesaid certificate of 
reduction, the Directors adopted a resolution on 
February 3,1927, setting forth the reduction of cap¬ 
ital stock as aforesaid and reciting that the same 
had resulted in the creation of surplus of $23,728.42 
and said resolution further provided (Exhibit C) 
that the said surplus of $23,728.42 be declared as a 
partial liquidation dividend, and said amoujnt paid 
to and among the stockholders of the company as 
they appeared of record on the books of tlie com- 
pany that day, the said payment to be made pro 
rata, according to the number of shares of stock 
held by the stockholders and distributed to them in 
partial liquidation of their stock, and treated as 
full payment in exchange for one-third of the 
shares then held by them. 
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Petitioner thereafter surrendered to the corpora¬ 
tion certificates representing 500 shares of its capi¬ 
tal stock and the corporation paid him the sum of 
$23,728.42 which he claims (Br. 6, et seq.) as a 
liquidating dividend under Section 201 of the Rev¬ 
enue Act of 1926. 

Petitioner further contends (Br. 9-10) that the 
difference between the amount paid him and the 
sum of $50,000, the cost to him of the stock surren¬ 
dered, or the sum of $26,217.58, constituted a loss 
arising out of the series of transactions herein out¬ 
lined. 

(The Exhibits! A, B, and C mentioned in the 
memorandum opinion of the Board of Tax Ap¬ 
peals as incorporated therein do not appear in the 
record. We fee! that they are not necessary to a 

decision but copies thereof are available if desired 

* 

by the court.) 

Respondent refused to allow the loss on the 
authority of Solicitor’s Memorandum 4447, V-l 
Cumulative Bulletin 168 (R. 6) and his action was 
upheld by the Board (R. 8). 

We submit that on the statutes and regulations 
no error was committed. 

An individual taxpayer is entitled to such losses 
only as are defined by Section 214 (a) (4), (5), or 
(6) of the Revenue Act of 1926. Sections 202 and 
203 provide the basis for determination of gain or 
loss and the recognition of gain or loss from sales 
and exchanges. Notwithstanding the language 





used by the Board of Directors which indicates a 
sale of stock by petitioner to the corporation and 
a payment in partial liquidation by the corporation 
to the stockholder, the substance of the transaction 
is that the sole stockholder of a corporation in 
which he holds 1,500 shares of the par value of 
$150,000, impaired by a series of losses aggregat¬ 
ing $26,271.58, effects a reorganization with a capi¬ 
talization of $100,000 by means of which'he has 


paid the deficit and received in cash $23,728.42. 
The corporation is the same after the transaction 


as before except for the fact that the sole stock¬ 
holder has repaired its capital. 

Neither respondent nor the Board were! bound 
by the language of the resolution, but as stated by 
the Circuit Court of Appeals for the Seventh Cir¬ 
cuit in the case of Phelps v. Commissioned, 54 F. 


(2d) 289, 291: 


If, under the facts stated, we are! bound 
by the plain meaning of the languajge em¬ 
ployed in the resolution referred toj in the 
statement of facts, then of course the trans- 
actions in controversy should be considered 
as sales, for that is what the resolution 
termed them, and pursuant thereto there 
was an exchange of stock for money. But 
in all relations of life it oftentimes happens 
that the thing done speaks so audibly that 
equity is prevented from hearing tfie lan¬ 
guage of the parties, and will classify the 
act by its real name rather than by the name 
which the interested parties have given it. 
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In such instances the substance of the trans¬ 
action will control the form, and the Board 
therefore was warranted in considering both 
form and substance in arriving at its conclu¬ 
sion. United States v. Phellis, 257 U.S. 156; 
United States v. Klausner, 25 F. (2d) 608. 

Petitioner had not sustained a loss for before 
the reduction of capital petitioner was a 100 per¬ 
cent holder of a corporation with a capitalization 
of $150,000 impaired by a deficit. After the reduc¬ 
tion he owned 100 percent of the stock of a corpora¬ 
tion whose capital assets had been repaired to 100 
percent and had derived a surplus over this par 
of $23,728.42. This had effected a mere concen¬ 
tration of shares which did not result in gain or 
loss. ( Kistler v. Burnet, 58 F. (2d) 687 (App. 
D. C.)), and this contraction seems to be the con¬ 
verse of a dilution of shares held, as would occur 
in the case of the issuance of a stock dividend 
{Eisner v. Macomber, 252 U.S. 189). 

The situation here presented seems to us no dif¬ 
ferent in principle from those cases in which the 
stockholder, in order to improve the financial con¬ 
dition of the corporation, either voluntarily or by 
stock assessment, pays additional cash into the 
corporation in proportion to his stockholdings. 
In such cases it has been uniformly held that the 
payment is a capital contribution and that no de¬ 
ductible loss is thereby sustained by the stockholder, 
such contribution being additional cost to the 
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stockholder of his remaining stock and any gain 
or loss therefrom is to be determined and accounted 
for when the retained stock is finally sold or other¬ 
wise disposed of. First Nat. Bank in Wichita v. 
Commissioner, 46 F. (2d) 283 (C.C.A. j 10th); 
Burns v. Commissioner, 31 P. (2d) 399 (C.C.A. 
5th), certiorari denied, 280 U.S. 564; Mhstin v. 
Commissioner, 28 F. (2d) 748, 753 (C.C.A. 8th); 
Haft v. Commissioner, 20 B.T.A. 431; Scqville v. 
Commissioner, 18 B.T.A. 261; Vaughn v. Commis¬ 
sioner, 17 B.T.A. 620; Paxton v. Commissioner, 7 
B.T.A. 92; Lutz v. Commissioner, 2 B.T.a|. 484. 

It would seem therefore that these cases would 
form a stronger reason for determining a l<j>ss than 
in the instant situation, since a real payment of 
cash was made in most instances. j 

In the Kistler case, supra, which petitioner has 
sought to distinguish (Br. 15), this Court lias con¬ 
sidered a situation where a portion of shares of 
preferred stock was surrendered in a reorganiza¬ 
tion involving the creation of surplus wherje a def¬ 
icit has previously existed. A concurrent eichange 

I 

of par value common stock for no par value com¬ 
mon stock was also made. This Court there said 
that the preferred stockholder had no grojind for 
computing a loss on the 25 percent of preferred 
stock surrendered. 

i 

Therefore, it seems patent that up to the point 
of surrender of stock to create a surplus, land the 
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consummation of such intent, no loss could be said 
to have been sustained by the sole stockholder. Bis 
investment was worth the same before as after the 
surrender, and it required the surrender of shares 
before a surplus was available for distribution. 
Such a voluntary transaction cannot give rise to a 
basis for computing a loss under any provision of 
the statute. 

II 

Surrender for cancellation of the capital stock of the 
corporation by petitioner did not constitute a sale or 
other disposition of property within the meaning of 
Section 202 (a) of the Revenue Act of 1926, nor was 
this transaction a “partial liquidation” as contem¬ 
plated by Section 201 (c) of the same revenue act 

It is apparent that there was no sale of stock by 
the petitioner and, while it may be said generally 
that the petitioner disposed of the stock, it seems 
plain that the term “other disposition” was not 
used in the statute in its broad sense to include any 
and every disposition, but is limited to dispositions 
involving sales. The petitioner made no such dis¬ 
position of his stock. Section 202 (a) of the Rev¬ 
enue Act of 1926 only prescribes the measure of the 
extent of any loss, and can have no application un¬ 
til there has first been established an actual loss de¬ 
terminable from the nature of the transaction and 
of surrounding circumstances. Here no actual 
loss was sustained upon the surrender of the stock 
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in 1927; consequently, Section 202 (a) is inap¬ 
plicable. 

Nor can it be said that there was actually a par¬ 
tial liquidation of the corporation when tie peti¬ 
tioner surrendered his stock for caneellatioxjL. The 
surrender of shares to create a surplus being one 
complete transaction must be divorced frbm the 
later payment of the “created” surplus, since they 
constituted two separate and distinct transjaetions 
related to each other only by being included in a 
single resolution, otherwise, if a bona fide liquida¬ 
tion had been contemplated, it would only haye been 
necessary for the corporation to have repurchased 
a portion of the outstanding stock of the corpora¬ 
tion at an agreed sum per share. J 

The section governing distributions, in whole or 
in part, is Section 201 of the Revenue Act cjf 1926, 
which provides the basis of taxation of “distribu- 
tions by corporations.” Its context is clearly in- 

I 

tended to cover ordinary distributions of a bona 
fide nature in the form of dividends or dilstribu- 
tions arising from actual corporate liquidations in 
whole or in part. There is absolutely no evidence 
in the present case pointing to an intent to liqui¬ 
date the corporate affairs other than the self-serv¬ 
ing declaration in the resolutions herein using the 
phrase “partial liquidation.” Under Section 201 
(e), it is provided: j 

(e) Amounts distributed in cojnplete 
liquidation of a corporation shall be treated 
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as in full payment in exchange for the stock, 
and amounts distributed in partial liquida¬ 
tion of a corporation shall be treated as in 
part or full payment in exchange for the 
stock. The gain or loss to the distributee 
resulting from such exchange shall be deter¬ 
mined under section 202, but shall be recog¬ 
nized only to the extent provided in section 
203. In the case of amounts distributed in 
partial liquidation (other than a distribu¬ 
tion within the provisions of subdivisions 
(g) of section 203 of stock or securities in 
connection with a reorganization) the part 
of such distribution which is properly 
chargeable to capital account shall not be 
considered a distribution of earnings or 
profits within the meaning of subdivision 
(b) of this section for the purpose of deter¬ 
mining the taxability of subsequent distribu¬ 
tions by the corporation. 

In Section 201 (h) we find the definition “As 
used in this section the term ‘amounts distributed 
in partial liquidation’ means a distribution by a 
corporation in complete cancellation or redemption 
of a part of its stock, or one of a series of distribu¬ 
tions in complete cancellation or redemption of all 
or a portion of its stock.” 

The Board in the present case specifically held 
that no evidence of a partial liquidation was pre¬ 
sented as the term is generally understood. It is 
urged by the respondent that Section 201 (c) and 
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(d) of the Revenue Act of 1926 as further! defined 
by paragraph (h) thereof contemplates only bona 
fide liquidations of corporations, and there must 
be evidence of a bona fide liquidation in whole or in 
part as the term is commonly understood. 

In the present situation, the distribution of 
“created” surplus was no more than a drawback of 
a portion of the petitioner’s original investment, 
and not a partial liquidation in the true sense of the 
term as used in the statute. There was no surplus 
until after the reduction of capital and the payment 
of the losses, and the consequent payment could not 
represent stock which petitioner did not then own 
but had theretofore surrendered. If a true partial 
liquidation was intended, the transaction would 
have to be viewed without the intervening surplus 
manipulation and the petitioner’s positioij should 
rightly be determined from what he would be en¬ 
titled to if there was an actual purchase by [the cor- 
poration of his one-third interest. 

Petitioner (Br. 2) now claims “while the record 
does not so indicate” that he is actually only a part 
stockholder rather than sole stockholder as stipu¬ 
lated before the Board, and as shown in the record 
certified to this Court. No attempt has been made 
to correct the actuality of his having received the 
entire amount claimed to have been distributed by 
the corporation as “created” surplus. His posi¬ 
tion has at all times been, up until his brief was 
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filed before this Court, that he was a 100 percent 
stockholder and the lack of bona fides in this new 
position is patent from the fact that he actually 
received the entire distribution in the fictitious 
liquidation. 

The petitioner refers to the similarity of the 
present case to that of Commissioner v. Wright, 47 
F. (2d) 871 (C.C.A. 7th). In that case, the stock¬ 
holder Wright was forced by bankers to surrender 
the shares of stock at issue to another individual in 
order to permit the corporation to obtain financial 
assistance or else be thrown into bankruptcy. The 
court held that such involuntary surrender pro¬ 
duced a basis for computing a loss, but remanded 
the case for further findings of fact as to the value 
of Wright’s remaining shares in order to determine 
whether a loss, if any, had actually been sustained. 
That case is not analogous to the present ease. 

The record is devoid of any indication of when 
the corporation actually made the alleged payment 
of $23,728.42 to the petitioner or from what source 
money had been obtained to pay either the deficit 
of the corporation or the surplus to the stock¬ 
holder. These are fact questions in regard to which 
petitioner has failed to sustain the burden of proof. 


I 
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CONCLUSION 

It is respectfully submitted that the decision of 
the Board is correct and that it should be affirmed. 
Respectfully submitted. 

Sewall Key, 

F. Edward Mitchell, 
Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue . 

W. R. Lansford, 

Special Attorney, \ 

Bureau of Internal Revenue, 

Of Counsel. . 

April 1933. 
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APPENDIX 


STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 

* * * * * 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in trade or business; 

(5) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise, if incurred in any transaction 
entered into for profit, though not connected 
with the trade or business; * * * 

(6) Losses sustained during the taxable 
year of property not connected with the 
trade or business (but in the ease of a non¬ 
resident alien individual only property 
within the United States) if arising from 
fires, storms, shipwreck, or other casualty, or 
from theft, and if not compensated for by 
insurance or otherwise. The basis for de¬ 
termining the amount of the deduction un¬ 
der this paragraph, or paragraph (4) or (5), 
shall be the same as is provided in section 
204 for determining the gain or loss from 
the sale or other disposition of prop¬ 
erty; * * *. (U.S.C. App., Title 26, 
Sec. 955.) 

Sec. 201. (c) Amounts distributed in com¬ 
plete liquidation of a corporation shall be 
treated as in full payment in exchange for 

( 20 ) 
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the stock, and amounts distributed in |partial 
liquidation of a corporation shall be treated 
as in part or full payment in exchange for 
the stock. The gain or loss to the distributee 
resulting from such exchange shall j be de¬ 
termined under section 202, but shall be 
recognized only to the extent provided in 
section 203. In the case of amounts distrib¬ 
uted in partial liquidation (other than a 
distribution within the provisions of subdi¬ 
vision (g) of section 203 of stock or!securi¬ 
ties in connection with a reorganization) the 
part of such distribution which is properly 
chargeable to capital account shall not be 
considered a distribution of earnings or 
profits within the meaning of subdivision (b) 
of this section for the purpose of determin¬ 
ing the taxibility of subsequent distributions 
by the corporation. 

(d) If any distribution (not in partial or 
complete liquidation) made by a corporation 
to its shareholders is not out of increase in 
value of property accrued before March 1, 
1913, and is not out of earnings or profits, 
then the amount of such distribution shall 
be applied against and reduce the basis of 
the stock provided in section 204, and if in 
excess of such basis, such excess shall be 
taxable in the same manner as a gain from 
the sale or exchange of property. The pro¬ 
visions of this paragraph shall also apply to 
distributions from depletion reserved based 
on the discovery value of mines. * * * 
(U.S.C. App., Title 26, Sec. 932.) 

Treasury Regulations 69: j 

Art. 141. Losses .—Losses sustained dur¬ 
ing the taxable year and not compensated 
for by insurance or otherwise are fully de¬ 
ductible (except by nonresident aliens) if— 
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(a) Incurred in a taxpayer’s trade or 
business, or 

(b) Incurred in any transaction entered 
into for profit, or 

( c ) Arising from fires, storms, shipwreck, 
or other casualty, or theft. 

They must usually be evidenced by closed 
and completed transactions. The basis for 
determining the amount of the deduction for 
losses is the same as is provided in section 
204 for determining the gain or loss from the 
sale or other disposition of property. (See 
articles 1591-1603.) Proper adjustment 
must be made in each case for expenditures 
or items of loss properly chargeable to 
capital account, and for depreciation, ob- . 
soleseenee, amortization, or depletion. (See 
section 202 (b) and article 1561.) Moreover, 
the amount of the loss must be reduced by 
the amount of any insurance or other com¬ 
pensation received, and by the salvage value, 
if any, of the property. A loss on the sale 
of residential property is not deductible un¬ 
less the property was purchased or con¬ 
structed by the taxpayer with a view to its 
subsequent sale for pecuniary profit. No 
loss is realized by the transfer of property 
by gift or by death. * * * 

Art. 543. Sale of capital stock. * * * 
If, for the purpose of enabling a corporation 
to secure working capital or for any other 
purpose, the shareholders donate or return 
to the corporation to be resold by it certain 
shares of stock of the company previously 
issued to them, or if the corporation pur¬ 
chases any of its stock and holds it as treas¬ 
ury stock, the sale of such stock will be con¬ 
sidered a capital transaction and the pro¬ 
ceeds of such sale will be treated as capital' 
and will not constitute income of the cor- 


poration. A corporation realizes no gain or 
loss from the purchase or sale of its own 
stock. (See article 563.) 

Art. 544. Contributions by shareholders .— 
Where a corporation requires additional 
funds for conducting its business and ob¬ 
tains such needed money through voluntary 
pro rata payments by its shareholders, the 
amounts so received being credited to jits sur¬ 
plus account or to a special capital alccount, 
such amounts will not be considered Income, 
although there is no increase in the outstand¬ 
ing shares of stock of the corporation. The 
payments in such circumstances are in the 
nature of voluntary assessments upon, and 
represent an additional price paid for, the 
shares of stock held by the individual share¬ 
holders, and will be treated as an addition 
to and as a part of the operating capital of 
the company. (See articles 49 and 292.) 
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